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Mary Perry and John Perry, D'S | 
Surviving Execurorsof gil. The Reſpondent Mervins CAS E. High Meroin and Edeard 
jamin Perry, Sen. Deceas'd, | : Riley, Eſq; Reſpondents. 
and others, Appellants. 


aſſigned to Perry for his Arrears, as an Officer in Ireland) at ſixYears Purchaſe. none COON 


By the Act of Settlement made in 1663, the Adventurers and Soldiers wer iged to Clai 
mad , e Obliged to Claim the Eſt 
3 for their Arrears of Pay, in. order to paſs Letters Parents thereof, and Benjamin ; = Sen, bon 2 2 Ho — 
eee One Roode, and Nineteen Perches of Lands in the County of Meath, in Satisfaction of his Pay, did — 4 11 6 
| - _—_ _ — * an Py; Sell him thoſe Lands, or ſo much of them as he ſhould paſs Patent of, under — Citie for Six — 
— 4 ir Audly was be 85 to pay the ns and a half's Value to the 49 Officers, and be at the Charges of claiming and paſling 
AND accordingly by Leaſe and Releaſe, Dated the 2oth and 25th of Aprii 
AN 7 go 5th of Aprii 1665, Perry Conveys the Lands | ; 
his Heirs, and Sir Aud then Demiſes all back again (except the Demſne Lands of the Nane, which wee clen — 7 
_— that Rate, and which Sir Audly paid down) to Perry for 1000 Years at a.Pepper-Corn Rent, as his Security for Sir Audly's pa ing 
the Six Years, purchaſe when the Patent ſhould be paſſed; but notwithſtanding Sir Aud!ly ſoon after paid him 400 J. more, and had here 
upon ne - _ 4 Fay 1 3 he then apprehended did, with the Lands of Naule, Amount to 100 l. a Vear 
20. O Col. 166c. anation is made, and thereby ' ft > las in 
20. O Cob. 1665 pay Defeien e Tale en wereby one third part of the Soldiers Lands is Retrenched, and taken from him, in order to 
23. Feb, 1665. ir Audly Mervin ( as Aſſignee of Perry) Claims all the Lands, but his Claim was Rej ; in 
An jected as to one third part, and 
any ee e Perrys Title, he paſſes Certificate of two parts only, and in March 1668 he paſſes eee OI 
2 ir Au 9  Mervin & as any. other might do) a Tear after the Retrenched part had been thrown out, placed Deficiences thereon, to the 
n ue _ whe to the Qualifications of the Act, and had a Certificate thereof, and Letters Patents paſſed to him, and had Poſſeſſion of 
— 15 _ at Perry's deſire (to ſave the Charges of a new Patent) Included in his Patent a parcel of Lands call'd Newtowne, 
_ wo toned a Decd to be made between them dated the zoth of October 1666, whereby Sir Audly declares his Name as to 
ee. to be in Truſt for Perry, and in that -Decd is alſo Recited the Terms of the Sale of the Eſtate at (ix years Purchaſe, and to 
De _ , 2500 = Leaſe againſt Sir Audys Lady's Dower, and his other Incumbrances was the ſole end of that Deed. 
fe 8 Au 7 finding that Perry had not done him right by at leaſt 5 /. a Year, in-over-valuing the Lands, which were deliver'd 
; 5 = W 3 _ paid the 400 /. and that roy had 40 Acres more in the two Thirds than he ought, to the prejudice of the Retrenched 
| 2 87 = umſelt to Perry for Redceſs, which he often Promiſed, but did not, and ſo things continued till 1673, when Sir Audh began 
bo r urb _ of Perrys Tennants, and then he preferr'd a Bill in Chancery againſt Sir Aud), ſetting forth the Agreement, and how 
7 _ m_ 2 _ bo - full value of 1007. a Year, and alſo that the Retrenched third part ought to be in Truſt for him; alledg- 
ings — eee is fu umber of Acres ict out to him for his Service, and therefore Sir A»dly ought to have placed Deficiencies 
Sir Audi), in his Anſwer, ſays, that Perry never ded 1 ficient in hi ; 
A | 5 3 , preten ed that he was Deficient in his ro Thirds, and that he was preſent in the 
_ of . C tho' in Eng/and when Sir Audly Exhibited his Claim) when the Claim was heard, and Sir 4ud!y herd to place 
| elicicacics, and then made no Olbjeclions thereto; that they lived within a Stone's throw of each other, and for near ix Tears time he 
never made any pretence to the Rerrench'd third part, until Sir 4udly Diſtrbued his Tennants. | 
q 


T 1665 Benjamin Perry, the Elder, Contracted with Sir Audiy Mervin to ſell his Lands in the County of Meath 


20. & 25. April 
1665, 


go. OFob. 1066. 


1673. 


J. Feb. 1673, AFTER the Cauſe had ſome Tranſaction in Chancery, on Perry's Petition, the Matters in difference, by Order of t, W 
red to Thomas Taylor and Henry Oslorn, Eſqs; Officers of the 8. of oak f , by Order of Court, were refer 


| THE Arbitrators Award Perry to give Sir Audiy Lands of 4 J. 4 C. | | | 4 ; 

Auguſt 1674. ands of 4/.4 5.64. ; ; N 

. _ 3 i 91. 9 5. os” ”= 1 rn Deliver * 00 all the A 80 the .. Net I 2 r 

T at Sir Audiy's deſire (thinking the Arbitrators ha nim VV 5 ing him but 2 Year . 
eee eee ( 18 d done him Wrong in Ordering him but 4 J. 45. 6d. a Year ) Matters are re 

B UI before the Arbitrators could make their Award, Sir Audiy Mervin dyes, and leaves the Eſtate to the Reſpondent Nſervin. 

; AND then the Executors or Truſtees of Sir Audly Revive the Suit, and che like Referrees as before. 

2dAward, dated T H E keferrecs make no Alteration from their former Award, ſave only they mention that Perry had no rigut to dae Retrench s 

5. May 1677. Lands, which they Omitted in their former Award, occafion'd (as the Reſpondent Conceives ) by the clearneſs of the Matter. 

THE Executors or Truſtees thinking that Perry, whilft in Poſſeſſion, was in the Nature of a Mortgagee, vreferr'd a Bill in Chancery 
againſt Perry for to call him to an Account for the Profits, and likewiſe for other Matters more large than by tne laid Award Sir Audly 
was to have, and allo for that the Demeſne Lands were over-yalucd. 

2. Mey 1676, WHERTO Perry Auſwer d, and objected againſt nothing, fave only to be Accountable for the Meſne Profits, and infiſied on the 

former References and Awards, and that he was willing to accept of the 319“ 95. 8 4. and thereupon to Beconver the 
Lands to Sir Audly Mervin's Truſtees, without any Reſerve or Pretence to the Retrench'd third part. | 
Perry dyes, and makes his Wife, and the Appellant Jobs, Exccutors, who Revive the Suit. 

29. Jan. 1684. THE Court Refer it to a Maſter, to ſtate the value of the Demeſne Lands, and there were never any further Proceedings thereon. 
1683. T H E Reſpondent Mervin Mortgages amongſt (other Lands) the Retrenchd Lands to one Rolle, whote Executrix Mrs. Holls in 
1691, prefers a Bill Chancery againſt the Reſpondent to fore: cloſe him, and accordingly had a Decree; but before he was fore - cloſed, 

he procured the other Reſpondent Rley.ro pay off Mrs. Rolls, and to advance him a farther Sum, amounting in all to 31007. and the 
Eſtate was accordingly made over to Riley, and two Ycars time given by him for paying the Money. 
THAT the Reſpondent Mervin not being able to procure Money at the time Mr. Ri/ey preferr'd his Bill to forecloſe him, and in the Bill 

. 1702: added the Executors of Perry for to have the reſt of the Lands in their poſſeſſion, upon his pay ing for the ſame at the rare of 6 Years purchote. 

5 1703. AND thereupon the Appellants prefer their Bill againſt the Reſpondents, ſetting forth the whole matter as was in the former Suits, and 

; pray a Decree for the Retrenched Lands, and an account of the Rents and Profits thereof from 1667, (the Poſſeſſion being then in Sir 4 

whereto the Reſpendents anſwer'd, and the Reſpondent Mervix inſiſted on the Matters aforcſaid, | 

20. 25.ef Nov. AND the Cauſe came to be heard, at ſeveral times, before the Lord Chancellor of J, eland ( aſliſted by the Loꝛd Chief Juſtice Doyne, 

and 4 Decemb. and Loꝛd Chief Baron) who Decreed, that the Appellants had no right to the Kerrencl'd Lands, but as to the Lands for which the 


5. April 1676. 


1704. 3191.95. 8 d. was to be paid, the Appellants were not to account for meſne Profits, nor were they to be bound by the Account made up by 
Taylor and Osborn, but was referr d to a Maſter. | 
Erf. WHICH Decree as the Reſpondent (is advis d) is juſt, for that the Acts of Settlement and Explanation have always been expounded to Bar 


all Rights that are not expreſſy ſaved in the Certificate and Letters Patents, and Sir Audley placing Deficiencies on the Retrench'd third part 
made it his own Purchaſe, without any dependance on, or reference to his Contract with the ſaid Berj. Perry, as any other Perſon might 
have done, eſpecially ſeeing the ſaid Perry was never proved to be Deficient. 

Secondly, FOR that Old Perry was ſo well ſatisfied that he had no Right to the Retrench'd third, that he permitted Sir Audley quietly to Enjoy 
the ſame under his Patent above 5 Years, without any Demand for the 6 Years purchaſe for it, or other Pretence whatſoever ; till Sir d- 
ley demanding Juſtice of him occaſion d the Bill in Chancery. And for that he never objected to the Award of Mr. 7aylor and Osborne 
wherein they give it againſt him; and in his Anſwer to the Bill of Sir Audiey's Exccutors, he Swears he was in the ſaid Sir Audley's 
Life-rime, and then willing to be concluded 4y the jaid Award of Taylor and Osborne, and to Aſſign all the reſt of the Eſtate in his 
Poſſeſſion on the payment of 319 J. 9s. 8 4. | = 

Thirdly, AND from 1677 to 1684, tho' there were ſeyeral Orders and References conceiv'd in the Cauſe ; yet there was not the leaſt notice 
taken of Retrench'd third third, nor ſince 1684, any Proceedings till 1703. | 

| Aud therefore humbly hopes the Appeal ſhall be diſmiſs d with Coſts: 
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